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notice of its dishonor, and (6) without tween the parties:" 1 Daniel on Ne- 

notice of facts which impeach its validity gotiable Instruments, \ 769. And see 

as between antecedent parties, has a Hatch v. Burroughs, 1 Wood 438. 

title unaffected by those facts, and may Henry Wade Bogees. 

recover on the instrument, although it Ann Arbor, 
may be without any legal validity be- 



Circuit Court, Southern District Mississippi. 
DAVIS v. DUNCAN, Receiver, and Another. 

The discbarge of a receiver of a corporation by the court and the restoration of 
the property to the corporation, without any reservation of jurisdiction as to existing 
rights of action, discharges both the receiver and the property from liability to suit 
for injuries inflicted through the negligence of agents or employees of the receiver. 

If in the decree discharging the receiver it had been provided that the property 
should be subject to existing claims, the court would have retained jurisdiction over 
it to that extent. 

A receiver is not personally liable for the torts of his employees, and proceedings 
against him for such tort are in the nature of proceedings in rem. Nor is the cor- 
poration liable for the torts of the receiver's employees committed while it was out 
of possession. 

After entering an order discharging a receiver, and directing him to turn over the 
property in his hands to the defendant corporation, which order was complied 
with by the receiver, the court cannot, after the adjournment of the term at which 
the order was made and entered of record, in any way alter, change, modify, or 
expand the decree discharging the receiver, and again obtain jurisdiction over the 
property and funds which it had by its decree ordered the receiver to turn over to 
the corporation. 

The fact that the receiver was also the president of the corporation can make no 
difference. It is the corporation that holds the property and not the president ; he 
is only the official agent of the corporation. 

Although permission has been granted by a court to sue its receiver, the right of 
the receiver to set up any defence he may have is reserved ; and this can be done by 
plea, answer, or demurrer. 

Demurrer to Bill. 

L. T. Bradshaw and L. Brame, for complainant. 

E. L. Russell, B. B. Boone, and Frank Johnson, for defend- 
ants. 

The opinion of the court was delivered by 
Hill, J. — The question for decision in this cause arises upon 
defendants' demurrer to complainant's bill. The bill in substance 
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states and charges that defendant Duncan, in a suit in equity pend- 
ing in this court, was duly appointed a receiver of the Mobile and 
Ohio Railroad, and the property belonging to said company ; that, 
acting as such, he was, on the nineteenth day of January, 1883, 
engaged by his agents, servants, and employees as a common car- 
rier of passengers for hire over said road : that complainant was a 
passenger on one of the trains, having paid his fare to the town of 
West Point, on said road ; that the night was dark when the train 
arrived at that place, and there were no lights to enable passengers 
to see in getting off the train ; that while attempting to get oif the 
train, without any signal, the train made a sudden start, which 
caused a jerk, by which he was suddenly thrown against the plat- 
form, and his thigh bone was broken, and other injuries were in- 
flicted upon his person, from which he has suffered much pain 
of body and mind, and has been at great expense in being cured 
of these injuries, some of which he fears may attend him through 
life ; and that in consequence of these injuries he has been unable 
to attend to his business affairs, and has thereby been ruined in 
fortune, and has suffered damage to the sum of $15,000 by reason 
of the negligent and wrongful acts of the conductor, engineer, and 
employees of said Duncan, and for which he claims damages in the 
said sum of $15,000. The bill further charges that on the tenth 
day of February, 1883, in the matter of said receivership, a de- 
cree was made and entered in this court, approving and confirming 
all the accounts and dealings of said Duncan, and accepting his 
resignation and discharging him as receiver, upon condition that he 
should produce and file in this court, the acquittance and receipt 
of said Mobile & Ohio Railroad Company in full settlement, as set 
forth in said decree, but that he has not done so, as complainant is 
informed and believes, and charges that said resignation has not 
been accepted and said receiver discharged. That said Duncan, in 
applying for his discharge, led the court to believe that all matters 
except pending suits, by and against him as receiver, had been set- 
tled, and that therefore it was unnecessary to continue said receiver- 
ship except for the purposes of pending suits or actions, and that 
said Duncan must be held chargeable with knowledge of his com- 
plainant's said injuries, and his right to compensation out of the 
property and assets in his hands as such receiver, and that he did 
not bring notice of the same to the court when said order of dis- 
charge was made, and that complainant had no notice of the pro- 
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posed surrender of said receivership, and never did have notice of 
said proceedings until shortly before the filing of this bill, on the 
twenty-eighth of December, 1883, and insists that he ought not to 
be affected by the same. The bill further alleges that said Duncan 
was the president of said Mobile & Ohio Railroad Company, and 
one of its directors, at the time of the injuries, and at the time of 
the surrender of said railroad and its property, and still is ; that a 
large portion of the railroad and property so surrendered is in the 
state of Mississippi, and in the possession of said Duncan ; and 
that the rights of no third parties have intervened. 

These are all the charges in the bill that need be stated to an un- 
derstanding of the questions presented by the demurrer. It is 
agreed that in considering the demurrer the decree discharging the 
receiver, as entered, may be considered by the court, as if set forth 
in the bill. The proceedings in this court were in aid of and an- 
cillary to the proceeding in the circuit court of the United States 
for the Southern district of Alabama, where the main suit was 
instituted and terminated ; consequently, this court adopted as its 
decree the decrees of that court, so far as they related to settling 
the rights of the parties to the suit and the discharge of the re- 
ceiver, settling only by its own independent decrees the rights and 
liabilities growing out of the receivership between the receiver and 
third parties within the jurisdiction of this court. The decree of 
the said circuit court for the Southern district of Alabama was 
made on the twenty-fourth day of January, 1883, and recited that 
said Duncan, as receiver, had fully accounted with the court for all 
his acts as such receiver, and was ready to surrender all the pro- 
perty in his hands as such, and which the railroad company was 
ready and willing to receive. Whereupon the court " ordered, 
adjudged, and decreed that said William Butler Duncan do, with 
all convenient speed, deliver all the property in his possession as 
receiver, under the former order of this court, in the states of 
Alabama, Mississippi, Tennessee and Kentucky, to the said Mobile 
& Ohio Railroad Company, to be by said corporation managed and 
operated as authorized by its charter, and upon the filing in this 
court by said Duncan of the acquittance and receipt of said rail- 
road company, as directed by the former order of this court, the 
resignation of said receivership by said Duncan is hereby accepted, 
and he and his sureties forever discharged from all liability as said 
receiver, except that all pending actions and suits by or against 
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said receiver shall be carried on and prosecuted to conclusion the 
same as if the said Duncan continued the receiver of this court in 
this cause." This decree was received and adopted and entered by 
this court as ancillary to and in aid of the proceedings in said 
cause in that court on the tenth day of February, 1883. 

The bill admits that the property in the hands of the receiver 
has been turned over to the railroad company, and that the acquit- 
tance and receipt was filed in that court before the filing of the bill 
in this cause, but that the acquittance and receipt has not been filed 
in this court. It is not denied that the bill sets forth a prima facie 
claim for damages, unless the right to recover the same has been 
lost by the surrender of the trust property and assets by the re- 
ceiver, and his discharge before the commencement of these pro- 
ceedings. The turning over of the property and filing the 
acquittance and receipt in the court at Mobile, was under the 
decree of that court a complete discharge of the receiver, except as 
to pending suits by and against Duncan as receiver. This court 
only entertained jurisdiction of the case in aid of and ancillary to 
the proceedings in Mobile, and only for the purpose of settling 
controversies between the receiver and third parties, growing out 
of the receivership. The filing of the acquittance and receipt of 
the railroad company in this court was unnecessary and unimport- 
ant, and the want of which did not, in my opinion, continue the 
liability of the receiver or render the property and assets turned 
over by him liable for any of the acts or wrongs committed by him, 
or his agents or employees. 

As to all pending suits, in whatever form, by or against Duncan 
as receiver, in either the circuit court of the United States, in 
Alabama, or in this court, the receivership and the right to prose- 
cute such suits to a conclusion was reserved, and any decree or 
judgment against the receiver became a charge against the property 
and assets so turned over, in the same manner that it would have 
been had the order of discharge never been made in either court. 
In other words, the railroad company took the property cum enere 
as to these claims. A receiver, as such upon principle and au- 
thority, is not personally liable for the torts of his employees. Were 
he so liable, few men would take the responsibility of such a trust ; 
it is only when he himself commits the wrong that be is held per- 
sonally liable. The proceedings against him as receiver, for wrongs 
of his employees, is in the nature of a proceeding in rem, and ren- 
voi.. XXXII.— 74 
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ders the property in his hands, as such, liable for compensation for 
such injuries. Meara's Adm'r v. Holbrooh, 20 Ohio St. 137 ; 
Klein v. Jewett, 11 C. E. Green 474 ;. Jordan v. Wells, 3 Woods 
527 ; Kennedy v. Indianapolis $ 0. Railroad Co., 11 Cent. Law 
J. 89. The railroad company is not liable for the injuries com- 
plained of in the bill, for the reason that they were committed 
while it was out of possession of the property, and had no control 
over it. This conclusion is sustained by principle and authority. 
Ohio, §c, Railroad Co. v. Davis, 23 Ind, 560 ; Bell v. Indian- 
apolis, Sfc, Railroad Co., 53 Id. 57 ; Metz v. Buffalo, <fc., Rail- 
road Co., 58 N. Y. 61 ; Rogers v. Mobile <f- 0. Railroad Co., 17 
Cent. Law J. 290 ; Meara's Adm'r v. Holbrooh, supra. There is 
no allegation in the bill that Duncan had any agency in bringing 
about the injuries complained of, or knew anything in relation 
thereto when either the decree of the court at Mobile, or of this 
court, discharging him as receiver, was made, and it is to be pre- 
sumed that he did not have personal knowledge of the occurrence, 
or that any claim was intended to be made for damages therefor. 
I take it for granted that it was supposed there were no claims for 
damages against the receiver, or, rather, against the property or 
funds in his hands, which had not been put in suit, or a reservation 
would have been made holding the funds and property liable, as 
was done in favor of those in suit. I am satisfied that such was 
the case, or cases like the present one would have been provided 
for by the decree of this court in discharging the receiver, as was 
done in the case of Mississippi Cent. Railroad Co. 

It is very much to be regretted that this provision was not made, 
as it may work a serious wrong to the complainant ; but the question 
is, can this court, after the adjournment of the term at which the 
order was made, in any way alter, change, modify, suspend, or 
expand the decree discharging the receiver, and again obtain juris- 
diction of the property and funds which it had by its decree ordered 
the receiver to turn over to the corporation, and which it is admitted 
was done. I am not aware of any rule by which this can be done. 
I do not believe that the fact that Duncan is the president of the 
corporation can make any difference. It is the corporation that 
holds the property, and not Duncan ; he is only the official agent 
of the company. The corporation took the property free from any 
liens or claims growing out of the receivership, except those re- 
served and provided for by the decree under which the surrender 
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was made to the company, and under which it is now held. Had 
the decree under which the property was turned over provided that 
it should be subject to the satisfaction of all claims, whether for 
personal injuries or otherwise, committed by the employees of the 
receiver while the property was under his control, whether the 
receiver was discharged or not, this court, as a court of equity, 
would provide for a proper adjustment and payment of such claims, 
as such a provision would have been a retention of jurisdiction to 
that extent. 

The only authority referred to by complainant's counsel in sup- 
port of the proposition that the discharge of the receiver does not 
operate as a discharge of the property held by him for torts com- 
mitted before the discharge, is the case of Miller v. Loeb, 64 Barb. 
454, referred to by High, Rec. §§ 268, 848. When that case is 
examined it will be found not to apply to the case at bar. The 
rule stated in that case is that the discharge of a receiver by order 
of the court is no bar to an action against him by third persons 
claiming property of which he has taken possession. When it is 
alleged that the receiver has sold such property after notice of the 
owner's claim thereto, the court will permit the owner to bring an 
action against the receiver, notwithstanding he has been discharged, 
especially where the claimant had no notice of the receiver's appli- 
cation for discharge. This was a case in which the receiver had 
possession of the property of another, and, with knowledge of his 
claim, sold the property. 

In the present case the property in the hands of the receiver, and 
which he turned over to the company in obedience to the order of 
the court, never was the property of the complainant, and 
could only be reached by the establishment of the claim for 
damages in such way as the court might direct, and obtaining 
the order of the court that the same should be paid by the re- 
ceiver out of the trust property in his hands. This was not 
done, and the property is now beyond the jurisdiction of this 
court. 

It is insisted by complainant's counsel that a receiver occupies 
the position of an executor of an estate, and that the courts have 
holden that the discharge of an executor does not relieve him from 
liability from suit when the discharge is granted. In that case the 
judgment is against the executor in his fiduciary capacity, but must 
be satisfied out of any of the funds belonging to the estate in his 
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hands, if any he has ; if not, may be satisfied out of such property 
or means as may have passed into the possession of the devisee or 
legatee, and upon which the creditor had a lien created by law for 
the payment of his demand, the devisee or legatee having taken 
the property cum onere. In the case at bar this relation and lia- 
bility does not exist as above stated. The only authority to which 
I have been referred, or have been able to find, analogous to the 
present case is the case of Farmers' Loan £ Trust Co. v. Rail- 
road of Iowa, 7 Fed. Rep. 537 ; in which Judge Love, in the 
circuit court of the United States for Iowa, in a very learned and 
exhaustive opinion, holds that no action can be maintained against 
the receiver of a railroad after such officer has been discharged and 
the property transferred to a purchaser under an order of the court 
in a foreclosure proceeding ; and such purchaser takes the pro- 
perty subject to all claims against the receiver, when the court has 
reserved the jurisdiction upon final decree to enforce, as a lien 
upon the property, all liabilities incurred by such receiver. This 
opinion was concurred in by Judge McCrary, the circuit judge. 
This ruling does not conflict with the positions stated. 

It is contended by complainants' counsel that to deny the relief 
prayed for is to acknowledge a right and deny a remedy, which it 
is insisted is contrary to legal rules. Rights are often defeated for 
the want of applying the proper remedy within the proper time, 
and under which hardships are sometimes suffered ; but complain- 
ant may not be altogether remediless. The employee or employees 
who caused the injuries, if the receiver or the property once in his 
hands was liable, are also liable, as having been the direct and 
wrongful cause of the injuries. The fruits of a suit against them, 
it is true, may be very uncertain. 

It is insisted by complainant's counsel that the court, or one of 
its judges, having given leave to file the bill against the receiver, 
should not now dismiss it, but will permit the cause to proceed to 
final decree, as though the receivership remained. In all such 
cases the leave to bring suit in any form reserves the right to the 
receiver to set up any defence he may have, which can be done by 
plea, answer, or demurrer : Jordan v. Wells, supra. 

After a careful consideration of all the questions involved, I am 
unable to come to any other conclusion than the one that the bill 
does not present a case authorizing the court to grant the relief 
prayed for in the bill. While at the same time I regret that the 
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final decree did not provide for this and all other claims against 
the receiver, or the property and funds which were in his hands, 
and to which it would have been liable had proceedings been pend- 
ing when the final decree was entered. 

The result is that the demurrer must be sustained and the bill 
dismissed. 



Who mat be Receivebs. 

The essential qualities in a receiver 
are intelligence, trustworthiness, ordi- 
nary good business ability and lawful 
age. Perhaps, in selecting a receiver 
for a peculiar business, like, for exam- 
ple, railway operation, some attention 
would be given to especial fitness in 
the appointee, by reason of former edu- 
cation, to do the business of which he was 
appointed receiver. The appointee must 
also be of lawful age. The office is one 
not allowing the widest discretion in the 
incumbent — he being merely " the hand 
of the court," and acting always under 
its guidance and direction. And it may 
be laid down generally that any person 
is competent for a receivership. But a 
receiver should not be a person inter- 
ested in the suit : Att.-Gen. v. Bank of 
Columbia, 1 Paige 511 ; Freeholders of 
Middlesex v. State Bank, 28 N. J. Bq. 
166. 

In the former case it was held that 
upon proceedings against a bank for 
insolvency, an officer of the corporation 
was not a proper person to be receiver. 
In Richards v. Chesapeake Sf Ohio Ry. 
Co., 1 Hugh 28, the court refused to ap- 
point the vice-president of the defendant 
company receiver, although requested by 
the secured creditors. The court said : 
" It appears that the railway company 
is overwhelmed with debt, secured and 
unsecured. How it became so is not for 
us to determine. But the court where 
called upon to appoint a receiver for a 
corporation totally insolvent, who is to 
be the mere servant of the court, upon 
whose fidelity and ability to manage dur- 
ing the pendency of the suit the pro- 
perty intrusted to him, the court must 



rely, ought not, and ought not to be ex- 
pected, to appoint a person under whose 
charge and control the resources of the 
road bad been exhausted, its property 
seized upon execution, and the necessity 
for a receiver brought about. The re- 
ceiver is not the receiver of the bond- 
holders or secured creditors. He is the 
mere hand of the court. The unsecured 
creditors whose chances are remote, have 
a deep interest in knowing that the road, 
while its assets are being marshalled, and 
its creditors, their claims and priorities 
ascertained, is free from the control of 
those whose administration of its affairs 
ended in bankruptcy." 

In the appointment of a receiver of an 
embarrassed banking corporation, whose 
assets are counted by hundreds of thous- 
ands of dollars, private preferences must 
yield to public considerations. The in- 
terests of all parties should rest exclu- 
sively, in this respect, on the care and 
vigilance and unbiassed judgment of the 
court : In re Empire City Bank, 10 How. 
Pr. 498. 

In Baker et al. v. Adm'r of Backus, 
32 111. 79, the court said : " There was 
a fatal objection to the person appointed 
receiver. He was not disinterested ; be 
was the legal adviser of the complainant 
and framed the bill; he was the legal 
adviser of the company ; he was the 
largest single creditor ; all of these dis- 
qualified him, and he should not have 
been appointed." 

But in In re Eagle Iron Works, 8 Paige 
385, it was held that upon the voluntary 
dissolution of a corporation, any of its 
officers or stockholders may be appointed 
receivers, if not otherwise disqualified. 

Where the dissolution of a corporation 
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is had by Act of Assembly, or by de- 
cree of court, it is proper to appoint a 
suitable person by the repealing act or a 
receiver by the court to collect and apply 
the assets of the annulled body in the 
discharge of its liabilities, and it is com- 
petent to select another corporation, as 
well as a natural person, to administer 
the assets : Western N. C. Ry. Co. v. 
Rollins, 82 N. C. 523. See further as 
to when corporation may act as receiver : 
In re Knickerbocker Bank, 1 9 Barb. 602. 
And generally as to who may be receiv- 
ers : Sutton v. Jones, 15 Ves. 584; 
v. Jolland, 8 Id. 72 ; Sykes v. Has- 
tings, 11 Id. 363; Newport v. Bury, 23 
Beav. 30; Bolles v. Duff, 54 Barb. 
215 ; In re Stuyvesant Bank, 5 Ben. 
566 ; 8. C. 6 Bank Keg. 272 ; Miller v. 
Jones, 39 111. 54; Johns v. Johns, 23 
Ga. 31 ; Leach v. Tisdal, 4 Ir. Ch. 
209 ; Bank of Monroe v. Schermer- 
horn, Clarke Ch. 366 ; Davis v. Barrett, 
13 L. J. Ch., N. S., 304; Fripp v. 
Chard Ry. , 1 1 Ha. 241 ; Cookes v. Cookes, 
2 De G., J. & S. 526 ; Perry v. Oriental 
Hotels Co., L. E., 5 Ch. App. 420 ; 
Williamson v. Wilson, 1 Bland 418; 
Lupton v. Stephenson, 11 Ir. Eq. 484 ; 
Wilson v. Poe, 1 Hogan 322 ; Wynne v. 
Lord Newborough, 15 Ves. 283 ; Stone 
v. Wishart, 2 Madd. 64, 1 Am. ed. 374; 
Garland v. Garland, 2 Ves. Jr. 137; 
Benneson v. Bill, 62 111. 408 ; Att.-Gen. 
v. Gee, 2 Ves. & Bea. 208 ; Hammer v. 
Kauffmann, 39 111. 87 ; Waters v. Car- 
roll, 9 Yerg. 102. 

Liability of Receiver fob Tobts 
of Employees. 

A receiver of a railway operating the 
road, under the order of the court, in 
the same manner it may be done by the 
railway company, and having the exclu- 
sive control of the road and his agents 
and employees in the business, may be 
made answerable in his official capacity 
to his employees and others for injuries 
sustained through the negligent discharge 
of his duties by himself or agents, where 



the railway company, if it were operat- 
ing the road, would have been liable . 
Meara v. Holbrook et al., 20 Ohio 
St. 1 37 ; Ohio $• Miss. Ry. v. Anderson, 
10 111. App. 313. 

In Klein v. Jewett, 26 N. J. Eq. 475, 
an action to recover damages for injuries 
to passengers while passing from the 
depot to the train, the court said : 
" Both upon principle and authority I 
think it must be held that a receiver 
operating a railway under the order of 
a court of equity, stands in respect to 
duty and liability just where the corpo- 
ration would were it operating the road, 
and the question whether or not the re- 
ceiver is liable for negligence, must be 
tested by the same rules that would be 
applied if the corporation was the actual 
party defendant." 

A receiver of a railway company is 
liable in his official capacity for injuries 
sustained by a passenger on the railway: 
Camp v. Barney, 4 Hun 373. But the 
passenger cannot, without leave of the 
court which appointed the receiver, sue 
him to recover damages : Barton v. Bar- 
bour, 104 U. S. 126. 

1 ' A receiver being an officer of court, 
acting under its direction and in all 
things subject to its authority, it is con- 
trary to the established doctrine of courts 
of equity to permit him to be made a 
party defendant to litigation unless by 
consent of court. It is in all cases ne- 
cessary that a person desiring to bring 
suit against a receiver in his official ca- 
pacity, should first obtain leave of the 
court by which he was appointed, since 
the court will not permit the possession 
of its officers to be disturbed by suit or 
otherwise, without their consent and 
permission:" High on Becei vers ; Tay- 
lor v. Baldwin, 14 Abb. Pr. 166 ; Wray 
v. Hazlett, 6 Phila. 155 ; De Groot v. 
Jay, 30 Barb. 483 ; s. c. 9 Abb. Pr. 
364 ; Miller v. Loeb, 64 Barb. 454 ; 
Randjield v. Randfield, 3 De G., F. & 
J. 766. See also Evelyn v. Lewis, 3 
Hare 472 ; In re Persse, 8 Ir. Eq. Ill; 
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Parr v. Bell, 9 Id. 55 ; Tink v. Run- 
die, 10 Beav. 318. 

"The rule is established for the pro- 
tection of receivers against unnecessary 
and expensive litigation." 

Where the passenger has recovered 
judgment against the receiver he is not 
entitled to payment out of the earnings 
of the road, or the proceeds of its sale 
in preference to the first mortgage bond- 
holders, unless it is so provided in the 
order of the court placing the road in 
the possession of the receiver : Daven- 
port v. Receivers, Sfc, 2 Woods 519. 
But in Gibbes v. Greenville $• Columbia 
Ry. Co., 15 S. C. 518, it was held 
that passengers over a railway, and 
employees of the company, entitled to 
damages for personal injuries received 
while the road is operated by a receiver 
should be paid out of the fund in court 
realized from the earnings of the road 
during the receivership in preference to 
mortgage or other debts existing at the 
time of the action brought. 

The disposition of courts of chancery 
in providing means to compensate pas- 
sengers and employees for negligent in- 
juries caused while the road is practi- 
cally being operated by itself, usually is 
liberal. It should be so, for public 
safety and railway prosperity demand 
safety and care in the carriage of persons 
and passengers. This can best be at- 
tained by holding both the property and 
the employees to a rigid accountability 
for negligent injuries. 

All actions against a receiver, exer- 
cising the franchises of a railway, for 
injuries sustained by travellers on the 
highway by reason of his negligence in 
not erecting proper barriers to guard 
them from driving into cuts or excava- 
tions made in the highway by his em- 
ployees, must be determined by the 
principles applicable to a like action 
against the company when it operates its 
own road : Potter v. Bunnell, 20 Ohio 
St. 151. 

A receiver of a railway appointed in 



foreclosure proceedings is the agent of 
the bondholders and the trustees, and a 
judgment rendered against him by a 
court of competent jurisdiction, is bind- 
ing upon the interests of the bondholders: 
Turner v. /., B. ^ W. Ry., 8 Biss. 527. 
But where a railway is in the hands of 
a receiver his possession is antagonistic 
to that of the corporation, and the latter 
is not liable for injuries resulting from 
the operation of the road by the re- 
ceiver : Ohio Sr Miss. Ry. v. Anderson, 
10 111. App. 313. 

Of course this would be the rule, for 
the law never separates responsibility and 
control. When control ceases, responsi- 
bility ends — and equitably should. So 
a railway company cannot be held liable 
for injuries resulting from a collision 
with the rolling stock, under the man- 
agement of hands employed and under 
the control of the receiver : Ohio Sj- Miss. 
Ry, Co. v. Davis, 23 Ind. 553. 

The railway company will not be held 
liable for injuries caused by the negli- 
gent management of a locomotive by a 
person in the service of the receiver : 
Turner v. Hannibal Sf St. J. Ry., 74 
Mo. 602. 

But the mere appointment of a re- 
ceiver, with the powers usually given to 
a receiver in chancery, does not relieve 
the railway company from liability : Ohio 
$• Miss. Ry. v. Fitch, 20 Ind. 498. This 
case was an action to recover from the 
railway company the value of animals 
killed by its machinery. The conrt said: 
" We do not think the existence of the 
receiver relieved the corporation from 
liability to suit. The corporation still 
existed, was the owner of the road, and 
the law made that corporation liable 
for stock killed under certain circum- 
stances." 

A receiver of a railway is personally 
liable to passengers sustaining injuries 
by or through his own neglect or mis- 
conduct ; but for the neglect or miscon- 
duct of those employed by him in the 
performance of the duties of his office, 
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he is only liable in an action against 
him as receiver, and any judgment re- 
covered therein must be made payable 
out of funds in his hands as such re- 
ceiver : Camp v. Barney, supra. But a 
receiver of a railway is not liable in his 
official capacity for a personal injury to 
one of his employees, resulting from the 
negligence of others of his employees in 
the same service : Henderson v. Walker 
et at., 55 Ga. 481. Where such a suit 
is brought by leave of court improvi- 
dently granted, it is proper to revoke 
the order granting leave and to dismiss 
the action : Henderson v. Walker. 

The receiver of a delinquent railway, 
appointed by the governor of the state, 
under the Act of 1852, 151-5, is a pub- 
lic agent, and, as such, not liable for 
the wrongs or negligence of his em- 
ployees, but only for his own wrongful 
acts or delinquencies : Hopkins v. Connel, 
2 Tenn. Ch. 323. 

In Kain v. Smith, 80 N. Y. 458, the 
defendant S., and others, who had been 
appointed receivers of the V. C. Railway 
Company, leased of the C. & L. C. Ry. 
Company, a New York corporation, its 
road, rolling stock, &c, for a term of 
years, the lessees covenanting, among 
other things, to keep the demised pro- 
perty in good repair and to assume all 
obligations of the lessor, either by stat- 
ute or at common law, as common car- 
riers and as warehousemen or otherwise. 
Under this lease the lessees took posses- 
sion of and operated said road. Plain- 
tiff was in the employ of the lessees 
upon the road, and while engaged in 
loading a car, was injured by the fall 
of a jigger, belonging to and furnished 
by them for such use, but which was in- 
sufficient for the purpose; S. was not 
present at the time, and no personal 
negligence on his part was claimed. 
Held, that an action to recover damages 
was maintainable against S. alone ; that 
the fact of his being a receiver did not 
affect his liability, as he was not in pos- 
session of the road so leased as the offi- 



cer of any court or by its authority, but 
by virtue of a contract simply permitted 
by the court ; that outside of the state 
of Vermont the court had no jurisdiction, 
and S. could do no act virtute officii in 
New York ; his liability was that of an 
individual, and he could not be shielded 
by a description of his office, or a decla- 
ration that he was acting in an official 
character. 

Claims against the receiver of a rail- 
way company for property destroyed by 
fire, set by sparks from defective locomo- 
tives, prior to the appointment of the re- 
ceiver in foreclosure proceedings, but 
subsequent to default of the railway com- 
pany in the payment of the mortgage 
debt, cannot be allowed : Hiles v. Case, 
9 Biss. 549. 

A judgment recovered against a rail- 
way company is no evidence against the 
public receiver of the railway : Hopkins 
v. Connel, 2 Tenn. Ch. 323. 

A railway company is liable for stock 
killed by its cars, where the road is not 
fenced, although the road is operated at 
the time by a receiver : McKinney v. 
Ohio fr Miss. Ry. Co., 22 Ind. 99 ; 
Louisville, $•<:., Ry.Co. v.Cauble, 46 Id. 
277. In the last case it was held that 
service of process in such case upon a 
conductor of a train passing through the 
county where the animal was killed is 
sufficient, although the conductor be em- 
ployed and controlled by the receiver. 

In Kinney v. Crocker, 18 Wis. 74, the 
court held that the courts of the state 
have jurisdiction of actions for injuries 
caused by the negligence of the defend- 
ant's servants employed by him in oper- 
ating a railway in the state, although he 
is in possession of the road as a receiver 
appointed by the United States court of 
the district, and leave to bring such ac- 
tions has not been obtained from that 
court. See also, Barton v. Barbour, 104 
U. S. 126. 

The Superior Court of one county will 
not order the abatement of a nuisance 
erected by a railway company (such nui- 
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sance caused by the defective construc- 
tion of a certain trestle and culvert on 
the line of the road) where all the cor- 
porate property is in the hands of a re- 
ceiver appointed by the Superior Court 
of another county : Brown v. Carolina 
Central, 83 N. C. 128. 

In an action against a railway com- 
pany for damages for injuries to plain- 
tiff', by the negligence of the company, 
the company cannot plead either in bar 
or abatement that such company was in 
the hands of a receiver, and that such 
action was brought without leave of the 
court in which such receiver was ap- 
pointed, though by bringing such suit 
without leave of court, the plaintiff - may 
have been guilty of a contempt : Ohio 
§■ Miss. Ry. Co. v. Nickless, 71 Ind. 
271. 

A plea that at the time of the injury 
to an employee, complained of, the de- 
fendant corporation was in the hands of 
a receiver, appointed by the court, &c, 
is not defective because it fails to set out 
the order appointing such receiver : Ohio 
$• Miss. Ry. Co. v. Anderson, 10 111. 
App. 313. But see contra, Ohio $■ Miss. 
Ry. Co. v. Fitch, 20 Ind. 499. 

Discharge. Efbct upon Liabil- 
ities INCUBKED DURING THE RECEIV- 
ERSHIP. 

As regards the effect of the discharge 
of a receiver upon liabilities incurred by 



him during his receivership, Mr. High, 
in his work on receivers, <S 848, p. 541, 
says : " It is held that the discharge does 
not constitute a bar to bringing any ac- 
tion against him on account of such mat- 
ters, when the liability incurred is suffi- 
cient to create a right of action." And 
he cites Miller v. Loeb, 64 Barb. 454, 
and referred to in the principal case, 
where it was held that the fact that a re- 
ceiver has been discharged is no answei 
to a motion for leave to bring an action 
against him for the claim and delivery 
of property, where it appears that the 
claimants of the property had no notice 
of the motion to discharge the receiver, 
although he was aware of their claim ; 
and that the receiver has sold the pro- 
perty claimed after notice of the claim 
and after the service upon him of a peti- 
tion and notice of motion for leave to 
prosecute. 

The above case, together with Farmers' 
Loan and Trust Co. v. Cent. Ry. Co., 2 
McCrary 181, are the only authorities 
we have been able to find that would 
seem to indicate that the discharge of a 
receiver does not operate as a discharge 
of the property held by him for torts 
committed during the receivership — and 
these cases, as shown in the principal 
case, do not support the proposition. 
Chaeles L. Billings. 

Chicago. 
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Where an employee of a railroad company, rightfully engaged in the repair of a 
freight car belonging to his employer, calls upon his son, a minor under eleven years 
of age, to render him necessary temporary assistance in the work, the son is not a 
trespasser, and if he while so assisting, without any negligence on his part or on the 
part of his father, is injured through the negligence of the agents and servants of 
another railroad company, in backing a train of cars upon a side track while the car 
is being repaired, the latter company is liable for damages for the injury by him so 
received. 
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